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than an auctioneer. They have duties to perform for all con- 
cerned, and in the performance of those duties they may adjourn 
the sale for good cause shown. Repeated decisions have estab- 
lished that rule, and in the leading case of Collier v. Whipple, 13 
Wend. 229, the court went further, and held that such an officer 
was bound to exercise a reasonable discretion in that matter. The 
same rule had been previously sanctioned in numerous cases, and 
was expressly laid down by the chancellor in the case of Kelley 
v. Israel, 11 Paige Ch. Rep. 154, which is one of the latest cases 
upon the subject : Tinlcham v. Purdy, 5 Johns. 345 ; McDonald 
v. Neilson, 2 Id. 190 ; KeigJdly v. Birch, 3 Campb. 321 ; Leader 
v. Penney, 1 Bos. & Pul. 359. 

But the record shows in this case that the bid of the appellant 
was never accepted, and that the adjournments were made by the 
direction of the solicitors of the complainants to enable the 
respondents to pay the mortgage-debt and save the mortgaged 
property from sacrifice. Negotiations to that effect were opened 
between the parties to the suit on the day the first bid of the 
appellant was made, and they were completed within two days, so 
that all concerned knew or might have known that a sale had 
become unnecessary. A subsequent postponement took place to 
enable the respondents to carry the arrangements into effect. 
They paid the debt, and the complainants executed a discharge 
for the same. Justice has been done, and all are satisfied except 
the appellant, and he has no just ground of complaint. 

Decree affirmed with costs. 



RECENT ENGLISH DECISIONS. 

Vice- Chancellor JTindersley' s Court. 

LANPHIER v. BUCK. 

A testator, having given to his nieces a life interest in his residuary estate, 
directed that, "incase all their children should die either in their lifetimes, or 
after their decease, under age, and without lawful issue," then his trustees should 
" pay, assign, and transfer" the shares of such nieces equally amongst all his 
nephews and nieces who should be living at such time or times, and ' ' to the issue 
of such of them as may be then dead (such issue to be entitled to its parent's share 
only)." He further directed, that such benefit of survivorship should not, as to a 
part of the funds given, operate in the case of one of the nieces, but that her share 
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should be paid in the same manner as he had directed with respect to a legacy to 
his niece B. G., " in case of her decease without issue, or their all dying under 
age, and without issue." The direction with respect to the legacy to E. 6. was 
expressed in the same terms as those used in the gift to the nieces generally, 
without express mention of death without issue. M. B., one of the nieces, died 
unmarried, with respect to her share : Held, 

1st. That there was sufficient indication of intention that the gift over should 
take effect. 

2dly. That "issue" meant children. 

3dly. That the gift to issue of deceased nephews and nieces was original, not 
substitutionary. 

4thly. That, whether original or substitutionary, such issue need not survive the 
tenant for life in order to entitle them to take. 

5thly. Nor need they have survived their parents, the gift being original ; sectw, 
if it had been substitutionary. 

6thly. The gift to the issue was in joint tenancy. 

Petition. — This was an application for payment out of court, 
and distribution, of a sum of 26211. Consols, the rights of the 
several claimants depending on the construction of the will of the 
Rev. Thomas Bond. By this will, dated the 7th March 1810, the 
testator gave his real estate to trustees, upon trusts for conversion ; 
and after giving his wife a life estate in the residue, and dealing 
with a portion of the residue after her death, as to the remainder, 
he directed his trustees, after the death of the wife, to " pay, 
assign, and transfer the sum of 1000?., other part of the rest and 
residue of the said moneys and personal estate, to each and every 
my nephews and nieces, the children of my said deceased sister 
Elizabeth Buck (except Thomas Buck). But in case of the death 
of any of my said nephews and nieces before my said wife, and 
without leaving lawful issue, then I give and bequeath the re- 
spective sums of 1000?., of them, my said nephews and nieces so 
dying as aforesaid, in equal shares and proportions, unto and 
amongst all and every my surviving nephews and nieces, the 
children of my said deceased sister Elizabeth Buck (including the 
said Thomas Buck), who shall be living at such the death of my 
said wife, and to the issue of such of them as may be then dead, 
in equal shares and proportions (such issue to be entitled to the 
parent's share only)." The testator then directed his trustees to 
" pay, assign, and transfer" the surplus and remainder of his 
residuary estate, upon trusts similarly expressed, for the benefit 
of all his nephews and nieces, children of his two sisters Margaret 
Mence and Elizabeth Buck, and their issue " (such issue to be 
entitled to its parent's share only)." 

Vol. XIV.— 15 
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As to the 1000?. legacy to one of the nieces, Elizabeth Gilman, 
the testator provided, that in case all her children should die 
either in her lifetime or after her decease under age, and without 
having lawful issue, his trustees should " pay, assign, and transfer" 
the said legacy so given to his said niece Elizabeth Gilman, " unto 
and equally amongst all and every my nephews and nieces, the 
children of my said late deceased sister Elizabeth Buck, who shall 
be living at that time, and to the issue of such of them as may be 
then dead (such issue to be entitled to its parent's share only)." 

The will further provided that the shares of the nieces should 
be for their separate use, and should after their deaths be divided 
amongst their respective children ; and then as to the shares of 
the surplus of the residuary estate bequeathed, as above stated, 
to all the nephews and nieces, directed that, in case all the children 
of the testator's other nieces, or of any or either of them, should 
die either in their respective lifetimes, or after their decease, 
under age, and without having lawful issue, then the trustees were 
to pay, assign, and transfer such shares of the testator's said other 
nieces " unto and equally amongst all and every my nephews and 
nieces, the children of my said late deceased sister Elizabeth Buck, 
and of my said sister Mary Mence, who shall be living at such 
time or times, and to the issue of such of them as may be then 
dead (such issue to be entitled to its parent's share only), except 
as to the sums of 1000?. so given to my other nieces as aforesaid, 
which I direct shall not survive to my said niece Margaret Lan- 
phier or her children, but be paid and payable in the same manner 
as I have directed the 1000L given to my niece Elizabeth (Gilman), 
in case of her decease without issue, or their all dying under age 
and without issue." 

The testator died in 1814, and his widow, the tenant for life, in 
1840. The one sister, Elizabeth Buck, had six children — James 
and Thomas, who died without having been married, the one in 
1810 (in the testator's lifetime), the other in 1855 ; Mary, who 
died a spinster in 1864, and in respect of whose interest under 
the will the present petition was preferred ; the defendant, Ann, 
also a spinster ; John, who died in 1860, leaving issue Elizabeth 
Ann, a spinster, now living, and a respondent to the petition, and 
five grandchildren, infants (children of John Henry Buck, who 
died in 1859), also respondents ; and, sixthly, Elizabeth Margaret, 
who married a Mr. Gilman, and died in 1834, leaving issue 
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Edward, the present petitioner, and Margaret, who married a Mr. 
Royle, and died in 1845 without issue. The other sister, Mary 
Mence, died in 1816, leaving issue Margaret Lucy, who married 
a Mr. Lanphier, and died in 1852, leaving issue William Henry 
and Thomas Halifax, now living, and Margaret, who married a 
Mr. Press, and died in 1842, leaving three children. Both Mrs, 
Royle and Mrs. Press had settled their interests under the 
testator's will. 

The questions now arising were — 

First, whether Mary Buck, having died without having had 
issue, the gift over took effect ? 

Secondly, whether the term "issue" must be confined to 
children, or extended to remoter descendants ? 

Thirdly, whether the gift over was original or substitutionary ? 

Fourthly, in either case must the persons entitled to take 
survive the tenant for life ? and also, 

Fifthly, must they survive their own parents ? 

Sixthly, was this a gift to the issue as joint tenants, or as 
tenants in common ? 

Erskine, for the petitioner Edward Gilman, contended that the 
only parties entitled to share were the children of a sister living 
at the death of the tenant for life and children then living of 
deceased children, per stirpes ; thus excluding grandchildren of 
a sister who died in the lifetime of the tenant for life, and all 
great-grandchildren of a sister 

Chapman Barber, for the trustees of Mrs. Boyle's settlement, 
followed in a similar sense, except that he contended for the 
admission of grandchildren of sisters who did not survive the 
tenant for life. 

Qlasse, Q. C, for the executor of the will of Mary Buck, 
argued that the gift over not taking effect according to the terms 
of the will, the original gift to Mary Buck remained in force. 

Boyle, for Ann Buck. 

Lindley, for the sons of Margaret Lanphier. 

Baily, Q. C, for one of the children of Mrs. Press ; and 

Toller, Q. C, for her two remaining children, argued that 
great-grandchildren were entitled to a share in the fund. 
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Longley, for the five infant children of John Henry Buck, in 
the same interest. 

Erskine, in reply. 

The following authorities were cited on the several points : — 

First, 2 Jarm. Wills 667, 2d ed. ; Jones v. Westcombe, 1 Eq. 
Ca. Ab. 245 ; Meadows v. Parry, 1 V. & B. 124 ; Osborn v. 
Bellman, 2 Gift*. 593 ; Mackinnon v. Sewell, 2 My. & K. 202 ; 
Lassenee v. Tierney, 1 Mac. & G. 561 ; and Warren v. Rudall 
4 Kay & J. 603 ; s. c, 9 H. L. 0. 428. 

Secondly, 2 Jarm. Wills 177, 3d ed. ; Sibley v. Perry, 7 Ves. 
522 ; Lyon v. Coward, 15 Sim. 290 ; Loring v. Thomas, 1 Drew. 
& Sm. 497 ; 6 Jur. N. S. 1115 ; Bradshaw v. Melling, 19 Beav. 
417 ; Ross v. TJoss, 20 Id. 645 ; Stevenson v. Abington, 31 Id. 
305; 9 Jur. N. S. 1065; Re Corrie's Will, 32 Beav. 426; 
Barker v. Barker, 5 De G. & S. 753 ; Penny v. Clarke, 1 De 
G., F. & J. 425 ; and i?« Pell's Trust, 3 Id. 292. 

Thirdly, Hawk. Wills 251, 253 ; Pearson v. Stephens, 5 Bligh 
N. S. 203 ; Macgregor v. Macgregor, 2 Coll. 192 ; Bennett v. 
Merriman, 6 Beav. 360 ; and Thompson v. C'zVe, 23 Id. 283. 

Fourthly and fifthly, iSW/we v. Eulme, 9 Sim. 644 ; Whittell 
v. Dudin, 2 J, & W. 279 ; Humfrey v. Humfrey, 2 Drew. & 
Sm. 49 ; Mayer v. Townsend, 3 Beav. 443 ; Misters v. Scales, 
13 Id. 60 ; Watkins v. TTesfow, 8 Law T. N. S. 406 ; Harcourt 
v. Harcourt, 26 L. J. Ch. 536 ; TZe Bennett, 3 Kay & J. 280 ; 
Re Wildman's Trusts, 1 Johns. & H. 299 ; Norman v. Kynaston, 
3 De G., F. & J. 29 ; and several of the cases cited above on the 
other points. 

Sixthly, Harcourt v. Harcourt, ubi sup., and Penny v. Clarke, 
ubi sup. 

Judgment reserved. 

Sir R. T. Kinderslet, V. C— The question upon this petition 
relates to the share of Mary Buck, the daughter of Elizabeth 
Buck, to whom a legacy of 1000'., and a share in the residue of 
his estate, was bequeathed by the testator, the Rev. Thomas Bond. 
There is a gift over, and Mary Buck having died unmarried, of 
course the gift over to her children cannot take effect, and the 
question is, who takes under it ? First, however, does the gift 
over take effect at all ? Has the event happened on which it was 
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to take effect ? If it has, then the other questions arise. Apply- 
ing the language of the will to the case of Mary Buck, the gift 
over is to take effect " if all Mary Buck's children shall die in 
her lifetime, or after her decease under age, and without having 
lawful issue." But Mary Buck never had children, and so, 
according to the strict terms of the will, the event has not hap- 
pened. But there are many cases in which it has been held, that 
although the mode of dying with respect to leaving issue, has not 
happened precisely as prescribed, yet the testator's intention was, 
that the gift over should take effect, in whatever manner the 
failure of issue might occur. Meadows v. Parry, supra, is the 
case which bears most strongly on this point. In the present case 
there is an indication of the testator's intention, for in the general 
gift over he refers to the particular provision with respect to Mrs. 
Gilman's share ; the same language is used in the two provisions, 
but in the former he speaks of a further possibility, as being Mrs. 
Gilman's death without issue, and therefore it is clear that he 
intended the gift over to take effect in the event of Mary Buck 
never having had a child. 

The further questions, therefore, arise, the first of which is, who 
are meant by the term " issue ?" Children, or issue in any degree 
of remoteness ? Secondly, whatever it means, must such children 
or issue survive the tenant for life (Mary Buck) in order to take ? 
with regard to which we must consider the effect of the words 
" pay, assign, and transfer." Thirdly, supposing it not necessary 
that such children or issue should survive the tenant for life, must 
they be living at the death of their respective parents ? Fourthly, 
whether such children or issue shall take as joint tenants, or as 
tenants in common ? As to the first point, I think that the 
direction that the " issue shall be entitled to the parent's share 
only," clearly shows that "issue" means children. Many cases 
have decided this, and Sibley v. Perry, supra, is clear on the 
subject. 

Then comes the question, whether the children of nephews and 
nieces must survive the tenant for life, or must those who died in 
the lifetime of Mary Buck be excluded from the gift ? It appears 
to me, that much difficulty would be removed by applying to these 
questions those rules and principles which are generally applied 
in the construction of wills. 

A well-known canon of construction is, that where a testator has 
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used certain language, the court must not interpolate any clause 
or condition, unless the context renders it necessary. The court 
has no right to say that it is extremely probable that if it had 
occurred to the testator he would have done one thing or another. 
Another rule is, that if there be a gift in trust for A. for life, and 
after his death in trust for his children equally, all A.'s children 
take whether they survive him or no ; so, if the gift had been 
" after A.'s death in trust for the children of B.," the result 
would have been the same ; all B.'s children would have taken 
whether they survived A. or no, and in such case whether they 
survived their own parent or no. Another rule is this : — If the 
gift is in trust for A. for life, and after his death for C. and D. 
and the children of B., they all take ; and it makes no difference 
whether the words are " in trust for," or " to pay, assign, and 
transfer to." It is true, that in some cases it has been said you 
cannot " pay" to a dead person ; but that argument applies equally 
to " holding in trust for ;" the weight of authority is in favor of 
my view, and I think that the words " pay, assign, and transfer" 
do not affect the question as to who are to take. Here the gift is 
to two classes, the nephews and nieces, and the issue of such of 
them as might be dead ; and this raises the question as to original 
or substitutionary gifts. The distinction between the two appears 
to me to be very plain. Is this an original gift to the issue, or is 
it a gift to them by way of substitution ? Clearly it is as much 
original to them as it is to the nephews and nieces. Taking the 
simple case of a gift " to A. for life, and after his death without 
issue, to all my other nephews and nieces ; but if any one of them 
die before the tenant for life, then to the issue of the one so dying ;" 
this is a gift by way of substitution, because in the first instance 
the testator gives expressly to the parent ; not only to those 
nephews and nieces who may be living at the death of the tenant 
for life, but an absolute gift to all ; and then if any of them die 
before the tenant for life, he divests the interest, and substitutes 
the issue for the one so dying. If the gift had been to all the 
nephews and nieces, without saying " who shall be living at the 
death of the tenant for life," and then proceeding to add, " if any 
die in the lifetime of the tenant for life, I shall give to the issue 
the share I have given to the parent," the effect would have been 
that, with regard to any one who did not survive the tenant for 
life, but yet died without issue, the original gift would have 
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remained undivested ; on the other hand, if the gift be in the 
present form, namely, to those living at the death of the tenant 
for life, and then an independent gift to the issue of such of them 
as may be then dead, if any of the first class of persons die in the 
lifetime of the tenant for life, there is no gift to that person, and 
therefore there would be a great difference in the effect, as re- 
garded the nephews and nieces themselves. The distinction, 
therefore, is not a trivial one. In the present case the gift is 
clearly an original one to the issue ; it is a gift to such persons 
as answer the description of nephews and nieces, and an original 
gift to the issue of such of them as have died at the time spe- 
cified ; that is, the issue of persons who do not come within the 
first class. 

I may here observe, that in the other case (Re Turner), 1 in 
which I have reserved judgment, the gift is by substitution. 

Many cases have arisen where the gift to the parent and that 
to the children is made contingent on the same event ; and the 
form of the gift is not to such nephews and nieces as shall be 
living at the death of the tenant for life, and the issue of such of 
them as may be then dead, but a gift " to all my nephews and 
nieces if they shall be living at the death of the tenant for life ; 
but if they shall be then dead, to their children." Now, as in 
such cases there is a contingent gift to the parent, it appears to 
me that the gift to the children is by way of substitution. In the 
present case, however, there being an original gift to the children, 
as well as to the nephews and nieces, all we have to do is to 
ascertain who come within those two classes. 

But it is contended that we must introduce into the will a pro- 
vision, that none shall take unless they survive the tenant for life. 
Why should that be introduced, when nothing of the kind is found 
in the will ? In a case where the gift is an original gift to the 
issue, why are they to be put under such a condition, when if the 
gift had been to A. for life, and after A.'s death, then to the 
children of B., there would have been no such condition ? Even 
if the gift had been by substitution, as " to all the nephews and 
nieces," without saying " surviving the tenant for life," and if any 
of them should die in the lifetime of the tenant for life, that then 
the issue of that one so dying should take the share which was 

1 See post, p. 234. 
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first given to the parent, why should such a condition be inserted ? 
It appears to me, that whether the gift is original or only substi- 
tutionary, unless the testator says that the issue must survive the 
tenant for life, the court has no right to introduce any such con- 
dition. The ground assigned for this contention appears to be, 
that it is not likely that the testator would have annexed the con- 
dition to the gift to the parents, and not have annexed it to the 
gift- to the children ; but I do not think that a sufficient ground 
for inserting the condition. The conclusion, therefore, at which I 
had arrived is, that whether the gift be original or by substitution, 
the issue need not survive the tenant for life. Another question 
which has been raised is this — assuming that the children of 
nephews and nieces, in order to take, need not survive the tenant 
for life, must they survive their own parent ? Supposing a 
nephew or niece died in the lifetime of the tenant for life, and had 
children, some one of whom had predeceased its parent, would 
such child take ? If it be an original gift to the issue, why should 
such a condition be imposed ? Where the gift is by substitution, 
there is an element which prevents the application of the principle 
I have stated, because then it is not an original gift to the issue, 
but an absolute gift to the nephews and nieces ; and then, in case 
of any of them dying in the lifetime of the tenant for life, to those 
who are substituted in their place ; but until the death of the 
nephew or niece, no substitution takes place, or can take place ; 
and in such a case, of course, dead persons are not substituted ; 
and therefore I think the rule is, that if the gift be an original 
one to the issue, they need not survive their own parent ; but that 
if it be by substitution, they must survive their own parent in 
order to take by substitution. It must be observed, that there 
are cases where, though the gift to the issue is original, and where, 
according to the general principle, it would not be necessary for 
the children to have survived their parent, the testator, by his 
language, has precluded children who did not survive their parent 
from taking ; as in a gift to such as survive the tenant for life, 
and to the issue of such of them as shall die in his lifetime, leaving 
issue ; in such a case the issue who predeceased their own parent 
would not take, being excluded by the terms of the will. 

There remains one more question — whether the children who 
take their parents' share take it as tenants in common, or as joint 
tenants. I find nothing in the testator's language importing 
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severance. In Penny v. Clarke, 1 De G., F. & J. 425, Lord 
Justice Turner thought that, although the parents took as tenants 
in common, it did not follow that the issue took as the parents, for 
they might take a3 joint tenants. I must apply that principle 
here. With regard to this question, it must be observed, that 
some of the children of the nieces, viz. Mrs. Royle and Mrs. Press, 
have assigned their interests' ; this operated as a severance of their 
interests in their parents' shares, and therefore, the joint tenancy 
would not apply to their shares. It appears to me, that the whole 
effect of the will is, that with regard to the fund representing the 
1000?. legacy, one-third will go to Ann Buck, one-third to Eliza- 
beth Ann Buck, the daughter of John Henry Buck ; she taking 
by survivorship, having survived her three brothers. The re- 
maining one-third will go to the petitioner Edward Gilman and 
the trustees of Mrs. Royle's settlement equally. With regard to 
the share of the residue, one-fourth will go to Ann Buck, one- 
fourth to Elizabeth Ann Buck, one-fourth equally between the 
petitioner Edward Gilman and Mrs. Royle's trustees, and the 
remaining fourth equally between William Henry Lanphier, Thomas 
Halifax Lanphier, and Mrs. Press on the other hand, her marriage 
settlement having severed the joint tenancy. With regard to the 
authorities, I have gone through them carefully, and I find the 
result to be as follows : — So far as relates to the question (where 
the gift is an original gift to the children of nephews and nieces 
dying before the tenant for life), whether the children to take must 
survive the tenant for life, the opinions are divided. The late 
Vice-Chancellor of England was in favor of the view I have 
arrived at, and so is Lord Justice Turner, Vice-Chancellor 
Stuart, and Vice-Chancellor Wood. I think I may say, that 
the judges whose opinions are against my view are Lord Justice 
Kniciht Bruce and the Master of the Rolls. At the same time, 
I find that each of these judges in one case decided in accordance 
with the view which I think correct. I think, therefore, that it 
may fairly be said, that the preponderance of opinion is in favor 
of the view which I have taken of the present case. Where the 
gift is by substitution, Lord Justice Knight Bruce and the 
Master of the Rolls were of opinion that the children must survive 
the tenant for life. In the case of Pearson v. Stephens, 5 Bligh 
N. S. 203, the point in question was never raised by counsel, but 
in the order of the House of Lords the condition is imposed of 
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surviving the tenant for life ; but under those circumstances I do 
not consider it any authority, and I must consider that where the 
gift is by substitution, the issue need not survive 'the tenant for 
life. Lord Langdale was also of opinion that they need not 
survive the tenant for life, and so decided in Masters v. Scales, 
13 Beav. 60, although in Bennett vs. Merriman, 6 Id. 360, he 
had doubted it, and had come to a different conclusion ; and Vice- 
Chancellor Wood, in Bennett's Trusts, 3 Kay & J. 280, decided 
in accordance with my view. With regard to the question, whe- 
ther the issue must survive their own parent, I think, as I have 
already stated, the principle to be applied is, that where the gift 
to the issue is original, it is not necessary ; but that when it is 
Substitutionary, it is necessary. Two cases came before myself 
in which the opinions are at variance ; viz. Harcourt v. Harcourt, 
26 L. J. Ch. 589, in which I stated the same principles ; and 
Mumfrey v. Humfrey, 2 Drew. & S. 49, in which I consider that 
I ought not to go against the authorities, and decided, reluctantly, 
not to include the children who had predeceased their own parent. 
But now having gone through all the authorities, and very much 
considered the point, I think that I should not be justified in 
adhering to that view ; and, therefore, I must hold that, where 
the gift is original to the issue, they need not survive their own 
parent, but that where the gift to them is by substitution, it is 
necessary. 1 



Vice-Chancellor Kinder sley' s Court. 

RE TURNER. 

A testator bequeathed 500/. upon trust for his daughter for life, and directed that 
if she should die without issue (which event happened) the fund should be paid to 
his four sons, share and share alike, but in case any or either of bis sons should 
be then dead, he directed that the share of him or them so being dead should be 
paid to his or their child or children, share and share alike, but if there should be 
no child, then to his or their legal personal representatives : 

Held, that the gift to the son's children was substitutionary, and, therefore, that 
such chil Iren as did not survive their parents were excluded from the terms of the 
gift, though it was not necessary that such children should survive the tenant for 
life: 

Held, also, that no exception could be made in the present case to the general 
rule, that the term " legal personal representatives" must be construed as "execu- 
tors and administrators. ' ' 

1 See note at the end of the following case, post, p. 238. 



